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Evidence — Breach of Promise to Marry — Character. — An 
old, but perplexing and interesting, question is raised in the recent 
case of McKane v. Howard. 1 The defendant, in a breach of promise 
suit, pleaded that prior to the alleged contract, the plaintiff had been 
guilty of criminal conversation with divers men; and that the de- 
fendant was ignorant of this fact at the time of making the alleged 
promise. In rebuttal, the plaintiff offered testimony that her repu- 
tation for chastity was good; and the evidence was admitted over 
the objection of the defendant. Damages were awarded the plaintiff 
in the court below; but the Court of Appeals decided that evidence 
of the plaintiff's good character had been improperly admitted. 
"The testimony of her witnesses that her reputation was good did 
not meet or respond to the issue; it did not prove or tend to prove 
that she was not guilty of each illicit act testified to by the defend- 
ant's witnesses. * * * The character of a party in a civil case 
cannot be looked to as evidence that she did or did not do an act 
charged. * * * Defendant's evidence being directed to prove a 
defence, and not that her general character for chastity was bad, 
because of which damages should be diminished, though reaching 
to the fact of character, was not such an attack on general character 
for chastity as would permit the plaintiff to introduce evidence of 
her good reputation for chastity." 

It is a rule of law, that in civil proceedings, unless the char- 
acter of a party be directly put in issue by the proceeding itself, 
evidence of general character is not admissible, not only because of 
its slight probative value, but also because of its tendency unneces- 
sarily to confuse the issues. 2 Reputed character is always to be 
considered by the jury in mitigation of damages in an action in 
which the harm to reputation is recognized as an element of recovery, 
as, for instance, the daughter's reputation for chastity in a father's 
action for seduction ; 8 the reputation of the plaintiff in an action for 
malicious prosecution, 4 or in a suit for breach of promise to marry. 9 
On the face of it, the principal case seems to be correct in principle ; 
and, it is, in fact, supported by some eminent authorities. 

In a leading Pennsylvania case 6 on the subject, Woodward, J., 
said: "He (the defendant) proved a specific fact — a gross indiscre- 
tion on the part of the plaintiff in suffering Reed to take liberties 
with her person. True, the good character of the party increases 
the improbability of an alleged crime, but it does not disprove it. 
* * * Evidence of character never avails against positive and 
direct proof." In a late Massachusetts case 7 the defendant proved 

J 95 N. E. Rep. 642 (N. Y. 1911). 

3 1 Greenleaf 40; Day v. Ross, 154 Mass. 13 (1891). 

'Hoffman v. Kemerer, 44 Pa. 452 (1863). 

4 Bacon v. Towne, 4 Cush. 240 (Mass. 1849). 

'Burnett v. Simpkins, 24 111. 267 (i860). 

"Leckey v. Bloser, 24 Pa. 401 (1855). 

* Colburne v. Marble, 196 Mass. 376 (1907). 
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specific acts of unchastity on the part of the plaintiff, and the court 
declared that he did not thereby open the field to the plaintiff to offer 
evidence to support her reputation. 

Courts of other jurisdictions take an opposite view which 
although it seems to represent the weight of authority, numerically 
speaking, is not ipso facto the better rule. It has been held by an 
Indiana court that "the appellant's testimony (showing specific acts 
of unchastity) put her character in issue, and it would be a harsh 
rule that would not allow her to vindicate her character." 8 And, 
to use the words of an Illinois court, "Then (when specific acts of 
immorality are pleaded) the attack upon the character of the plaintiff 
is as direct as in the case of an indictment for a crime. And no 
reason is perceived why, when such attack is made, although it 
comes from a defendant instead of a plaintiff, the latter should not 
be permitted to prove general good character, for the purpose of 
rendering it improbable that the charge is well founded." 9 To the 
same effect are decisions in other jurisdictions. 10 

It is submitted that the fallacy in this line of reasoning lies in 
the statement that the plaintiff's character is attacked by such a 
defense. This statement is manifestly incorrect. Her character is 
not attacked in any legal sense, and consequently is not in issue. 
It is clear that the reputed character or reputation of a person is not 
attacked in any legal sense by the affirmative proof of specific acts 
of immorality. Specific acts of misconduct do not evidence bad 
reputation, and a fortiori good reputation does not tend to prove the 
non-commission of improper acts. Admitting this reasonable view, 
the principal case seems to be strictly correct in theory, and the cases 
contra seem to have turned on the courts' ostensible determination 
to allow a person's good reputation to be upheld at all hazards and 
without regard to fundamental rules of evidence. 

M.G. 



Property — Right as Between Life Tenant and Remain- 
derman in Distribution Made by a Corporation. — The question 
raised in Newport Trust Co. v. Van Rensselaer, 1 whether a dis- 
tribution made by a corporation during the continuance of a life 
estate is to be treated as income or capital, and, accordingly, belongs 
to life tenant or remainderman, is primarily a question of the in- 
tention manifested by the will or other instrument by which the 
right to the income is, for the time being, severed from the corpus. 

8 Jones v. Layman, 123 Ind. 569 (1889). 
'Sprague v. Craig, 51 HI. 288 (1869). 

"Smith v. Hall, 69 Conn. 651 (1897); Harriman v. Layman, 118 la. 
590 (1902). 

'78 Atl. Rep. 1009 (R. I. 1911). 



